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BEFoRe THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ;
CECI L B. DeMILLE PRODUCTIONS, INC. )

Appear ances:
For Appellant: Neil S. MCarthy, its Attorney

For Respondent: Chas. J. McColgan, Franchise Tax Commissiont

OP1 N1 ON

This is an aﬁpeal pursuant to Section 25 of the Bank and
Corporation Franchise Tax Act (Stats. 1929, Chapter 13, as
anended) fromthe action of the Franchise Tax Conmm ssi‘oner in
overruling the protest of Cecil B. DeMIle Productions, Inc., a
corporation, against a proposed assessment of additional tax in
t he amobunt of $21,416.88, with interest.

The Appel | ant contends that in conmputing its net income
for the year 1928 'upon which the above assessnent was based, the
Commi ssioner (1) erred in disallowng as a deduction the sum of
$893,006.94, representing a loss alleged to have been sustained
during said year as the result of the cancellation of a certain
contract in ‘existence onJanuary. !.,1928:,(2) erred in disallow
Ing as deductions the sum of ;11,‘5.238,612.92, and the sum of $36,784
received during the said year either under the above contract or
under the agreement by which the contract was cancelled;. (3{) _
erred in disallow ng as deductions the.sum of §706,100,96, bei ng
the amount of a loss alleged to have been sustal ned from Pathe
Exchange, Lnc., stock acquired prior to 'January 1, 1928, and the
sum of iﬁio,ooo, being the amount of a loss alleged to have been
sustained from California Construction Co. stock also acquired
prior to January 1, 1928; (4) committed a clerical error in
subtraction with the result that Appellant's net inconme after
disallowing the foregoing itens as deductions, was determned to
be $668,112,07, whereas, it shoul d have been $658,112,07; and,
finally, {5) erred in attributing 1004 of Appellant's net income
as conputed by the Conmm ssioner, to California business., i

_ On April 11, 1927, the 4ippellant entered into a contract
wi th Pathe Exchange, Inc., Cecilile B. DeMI|e Pictures Corpo-
ration, hereinafter referred to as the "conpanies,” and Cecil
B. DeMIle, hereinafter referred to as "DeMille". Under the -
terms of the contract, the conpanies were to produce at |east -
one, but not nore than turee notion pictures a yearfor a Rel‘l od
of five years. These pictures were to be produced under the
personal “direction of DeMIle. In addition, the conpanies were".
to produce at least fifteen, but not nore than forty notion
pictures a year for five years under the supervision of DeMilley
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Appeal of Cecil B. DeMIle Productions, Inc. ;

_ For his services in directing and supervising the above
pictures, DeMI|le was to receive the sumof $2,500 weekly. The
(. Appel lant, as consideration for relinquishing all claims which
it had on the services of DeMIle, was to receive the sum of
$5,000 weekly, and, in additinn a percentage of the gross re-
celpts fromthe pictures produced pursuant to the contract.

For reasons unknown to us, the above contract was cancelled
by a cancellation agreenent entered into between the parties on
ril 18, 1928. As a result of this cancellation, Appellant
clains it sustained a | oss of at |east $893,006.94.,

Section 8d of the Actprovides that from gross incone there
'shall be deducted "losses sustained during the taxable year and
not conpensated for by insurance or otherwige." Section 19 of
the Act provides that:

~ "For the purpose of ascertaining the gain
derived or |oss sustained fromthe sale or other.
di sposition of property, real, personal or m xed,
* %ok gcquired prior to January 1, 1928, and
di sposed of thereafter, the basis shall be the
fair market value thereof as of said date,"

~Inasmuch as the contract in question cane into existence
prior to January 1, 1928, the fair market value thereof on said .
date nust be established before it can be determ ned whether-
Q | oss was sustained by Appellant as the result of the cancellation
of said contract,

The Appel | ant seeks to establish this val ue by conputing
the total of the anount remaining to be paid to ‘Appellant under'
the contract on January 1, 1928, This total was obtained by
taki ng the sum of §$1,300,000, representing the paynents of
$5,000 per week for five years, and adding to it the sum of
~500,000 r epresenting the ampunt which Appellant expected to
receive as Its percentage of the gross receipts fromthe pictures
to be produced pursuant to the contract. Fromthe sum thus ob-
talned, i_a . $1,800,000, Appel | ant deducted the sum of
#188,8§8.09% which was recelved Prlor to January 1, 1928. The
balance of §1,611,101.91 Appellant contends represents the fair
mar ket val ue of the contract on January 1, 1928.

We cannot agree with the Appellant in the above contention.
In our opinion, the fair market value of property can be estab-
Ilshed_onlg by satisfactory evidence as to what price the prop-
erty will bring if offered for sale in an open market by a person
willing, but not conpelled, to buy. (See Appeal of San Christina
Investment Co., et al, decided by this Board onAygust-4, 1930;
Appeal of Rockford MalTeable Iron Wrks, 2 B.T. A 817: and_ Appeal
of Hart Cotton MIls, 2 B.T:.A. 973. See also, Valter vs. Duff
287 Fed. 41; Wall vs. Platt, 169 Mass 398; and Montgomery County
vs, Schuyl kill Bridge Co., 110 Pa. St. 54.) Sinply computing
(o the amount due under 'a contract of the nature of the one involved
herein is not such evidence.

Clearly, it cannot be said that the contract in question
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coul d have been sold in an open nmarket for a sum equal to the
amount remaining to be paid to Appellant under the contract,
There woul d be no advantage in paying out a sum of money for the
right to receive an equal sum even though it were certain that
the latter sum would be received. In the instant case, it is to
be noted, it was not certain,. on January 1, 1928, that all of
t he pagnents remaining to be made to Appellant under the contract
woul d be made; -This Is well evidenced by the fact that it becane
necessary, apParentIy, to cancel the contract within less than .
a

four months arter January 1, 1928.

VW think it could have reasonably have. anticipated on
January 1, 1928, that a nunber of circunstances mght occur
whi ch woul d operate to dimnish the amount of the paynents to
Appel I ant and even to extinguish such paynents entirely. -It
m ght have become inpossible for DeMIle, due to accident, ill-
ness or death, to supervise or direct the production of the pic-
tures, the production of which was highly essential to the prope
erformance of the contract, The conpanies mght have becone
ankrupt, and hence become unable to perform their obligations,
or they mght have found it engd|ent to repudiate their obliga-
tions under'the contract. O DeMIle mght have seen fit to
exercise the option, which he apparently had under Section 14
of the contract,to termnate the contract and thus release the
conpani es of all obl i gations thereunder.

Inview of the above, we cannotsay that the fair narket
val ue of the contract on January 1, 1928, was equival ent -to
the sum of $1,611,101,91, the total'remaining to be paid, as
comput ed by Appelfant, on said date. Further, we do not believe
that this value can be determ ned by deducting any particul ar
amount s from the above sum  \Wether the deduction should be
$50, 000, $500, 000, 1,000,000, orsoms Ot her sum we do not know.
Regar dl ess of the anpunt of the deduction, it would still remain
uncertain as to whether the bal ance represented the price which
the contract would have brought if offered for sale in an open’
mar ket on January 1, 1928,

Consequent |y, we nust hold that the Appellant has not shown
that the Commi ssSioner erred in disallowng the deduction of :-
the sum of $893,006.94 as a |oss sustained by Appellant during
the year 1928.

The second contention of Appellant is that the Conm ssioner
erred in disallow ng as deductions the sum of $238,012,92, and
the sum of $36,784.02 received during the year 1928. The first'
of these itens includes the sum of $103,638.92 received under
t he hereinbefore considered contract prior to its cancellation
but - subsequent t0 January 1, 1928. |t also includes the sum of-
$50, 000 cash, insuranceé policies of a value of $18,819.64, and
equi pment of a val ue of §%5,554.36, all of which were recéived
bY Appel  ant on the cancellation of said contract. The second: -
itemrepresents royalties received by Appellant after the can-':
cella?ﬁo%_of the contract from pictures produced prior to its
cancel | ation,

is above indicated, under the contract involved in this
appeal, as consideration for ghe prom se of the conpanies to pay
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the Appel lant $5,000 per week for five years, and in addition

‘ip a percentage of the gross receipts fromthe pictures to be
produced, %mpellant sinply relinquished all claims which it had
onthe services of DeM|le. In other words, everything to be

&grfprned by Aﬁfellant was performed prior to January 1, 1928.
thing renmained to be performed after that date.

| nasnuch as Section 19 of the Act provides that the fair
mar ket val ue of property on January 1, 1928, shall be the basis
for determning gain or loss from property acquired onor prior
to said date, it'would seem that Appellant “cannot be considered
as having realized a gain fromthe contract until the January
"1, 1928, valuation thereof was returned to it. Consequently, it
fol l'ows that the above items received during the year 1928 shoul d.
not be considered as incone insofar as they represent a return
of that valuation

However , it  Ls tn be noticed that the above itenms were consic
ered by the 6ommissiqner.as income for the year 1928, W do not
"believe we would be justified in reversing the Conm ssioner's
action unless it is shown def|n|tel% that he acted, erroneously.
Such a showi ng has not been made. he val uation of the-contract

onJanuary 1., 1928, has not been establ i shed. ancevxe are

unable to say that the above itenms of $238,012,92 an $?6,78h.02
received during the year 1928 represented a return of that
val uation.

Gi) A contrary conclusion coul d be based onIY on the assunption
that the Januafy 1, 1928, valuation of the contract was -as |east

equal to the total of anounts received by Appellant from the
contract. Inasnuch as we do not know what that valuation was,

we do not believe we would be justified in nmaking any such assunp-
tion even if the above itens represented all that the Appellant =
received fromthe contract. But the above itens do not represent,
all that Appellant received from the contract.

I'n addition, Appellant was to receive, under the agreement."
by which the contract was cancelled, the sanme royalties from the
ﬁlctures whi ch had been produced that it woul d have received
nad the contract not been cancelled, and additional royalties
in the amount of $200,000, |ess the value of certain insurance
F0I|C|es ($18,819,64), from the picture "The Codl ess Girl"; Appel -

ant was also to receive an option on the services of certain
artists, the use of certain offices, and the use of the Cecil B
DeMIle insignia and trade mark.

Further, it is to be noticed that in Section' 9 of the can-
celled contract it was provided that in the event of the termna-
tion of said contract the services of DeMIle should revert to
the ApPeIIant, and Appel lant should have the right to such ser-
vices tor a period of five years. W have not been able to find-
anything in the agreenent cancelling the contract fromwhich it

(’ could be inferred that the provisions contained therein wth
respect to DeMille's services were abrogated. Thus it would seem
that the Appellant received on the cancellation of the contract -
everything 1t had surrendered on the making of the contract, i.e.;
the right to the services of DeMIle. Hence, it is arguable that
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everything else that Appellant received fromthe Contract, or
fromits termnation, Was gainto Appel |l ant inasnmuch as it does
not appear that the right to the services of DeMilleat the
time thecontract was,term nated was of less value than at the
time the contract came into existence.

|f gaindid result to Appellant fromthe contract, then
there is no question but that the anount of the gainshould
be regarded as incone under the Act. In this respect, we think
that the rights of Appellant under the contract are anal goaus to
the rights of a holder of an annuity. If A should pay $4,000for
the right to receive $1,000 a year for five years, and actually
received $1,000 a ?/ear for five years, A would realize a gain of
$1,000 which clearly can be regarded as income. (SeeAppeal of
Kiein, 6 B.T.A 617.)

The third contention of Appellant is that the Conm ssioner

erred in disallow ng as deductions the sum of $706,100.,96, and

the sum of $10,000 alleged to have been sustained as |osses
during the year 1928onaccount of the disposition of certain
stock of Pathe Exchange, Inc., and.California Construction Co.
This stock was acquired prior to January 1, 1928, No attenpt
what soever has been made to show the fair narket value' thereof
on January 1; 1928, as is recwl red by Section 19 of the Act.
Consequently, we nust hold that the Conmi ssioner acted properly
“in disallowng the above itens as deductions.

The Appellant's fourth contention is that the Conm ssioner

committed a clerical error in conputing Appellant's net income™

-~
{

with the result that said incone was determned to be in amr
grmunt a$10,000 | arger than it woul d have been had the error not.
een nade. ‘

~ Apparently, in conputing Appellant's net income, the Commis
sioner took as a starting point net income reported by Appellant
to the Federal government in the sum of $744,091.37. From thié
sum the Commi ssioner proceeded to subtract the sum of $85,979,:
being the amount of Federal income taxes accruing during the

ear 1928, which is an allowable deduction under Section 8(c) of
he state act. As a result of this subtraction, the Conmi ssione
obt ai ned a bal ance of $668,112.07, whereas, obviously the balanc
shoul d have been $658,112,07. Unquestlonably, an adj ust ment
should be made for this error.

- The Appellant's fifth and final contention is that the Com
Psscla?ntfar erred in attributing 1004 of Appellant's net incone
0 i fornia. i

It appears that the contract hereinbefore considered was
executed outside of California. Because of this, Appellant :
clains that 95% of the income of said contract should be attribu
to business done outside the state. Appellant, however, makes..
no argunent and cites no authority in support of this view. =

It is to be noticed that Appellant was a Californja corpo+
ration. Hence, the rights which Appellant had under the above:
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contract had a situs for taxaté'o in Califorgi a, ~ (Farmer's Loan
and Trust Co. vs. Mnnesota, 280 U S 205; Baldwin vs. Mssouri;
281 U. S. 586.) Further, all of the activities which ?roduced
the income from the contract occurred in California. n view
of the above, and in view of the absence of argunent on ApFeI_-
lant's 'part, we do not see how we would be juslified ;fn ho ﬂl ng
that the Commissionererred in considering the !NCOME Tromthe
contract as income from California business,

ORDER

~Pursuant to the views expressed in the opiniaon of'the Board
on file in this proceeding, and good cause appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED, that the action
of the Franchise Tax Comm ssioner in overruling the protest of
Ceci| B. DeMille Productions, Inc., a corporation, against a
Broposed assessment of additional tax in the amount of §$21,416.8¢
ased upon the return of said corp%atl on for the ¥ear 1928 be -
and the same is hereby nodified. e net Incone of the said cory
ration for said year is deternmned to be the sum of $658,112,07
rather than the sum of $668,112.07 as determ ned by said Commi s-
sioner. In all other respects the action of the said Conm s-
sioner is sustained. The said Comm ssioner is hereby ordered
to modify the proposed assessnent of additional tax and to pro-
ceed in conformty with this order.

Done at Sacramento, California, this 7th day of June, 1932,
by the State 'Board of Equalization.

R E. Collins, Chairnman
Jno. C. Corbett, Menber
H., G Cattell, Menber

Fred E. Stewart, Menber

"ATTEST: Dixwell L, Pierce, Secretary



